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Arising out of Order-In-Original No. 51/AC/Div-I/HKB/2023-24 dated
(s-) 21.04.2023 passed by The Assistant Commissioner, Central GST, Division-I,

Ahmedabad South.

'3-1 en ci cfj af at 1TB '3fR 1Tcff / M/s. Ramesh Kumar Chogaji Modi,
('cf) Narne and Address of the 10- Jadeshwarpark, Mahadevnagar Tekar,

Appellant Vastral, Ahmedabad - 382415
·-··r

#l& arfztfa-am2gr ziatr srgra mar ?at ag <as?gr ah fr zrnR@fafl aau sq
srf@rat7 #istfha zrzrar g+terr sraarqr ma ar?&, star faet am2gr afa gtaar ?z·..-+. '· _,

Any person:~ aggrieved by this Order-in-Appeal may file an appeal or revision
application,as the one may be against such order, to the appropriate authority in the

1 , , •

· following way.. -

Revision application to Government of India:

(1) a€trsgraa gt«ca srf2fr, 1994 t nrs fa aarg +rdmi ha iqta ear #t
3T-tra.qrj.gv{#h siafaaw sear arfla, sta rat, fa +iataa, Isa far,
tft ifGa, fa#a ta, iraf, +£fer: 110001 t #tsf afgu:

.•• ~- ·y •--":'t -- . . ·- '•

A..:rc:.~is_1~~--·a~~~c..ation lies to the Under Secretary , to the Govt. of India, Revision
Application Uhit Miriistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under .Section 35EE of the CEA 1944
in respect_"ofJhe following case, governed by first proviso to sub-section ( 1) of Section-
35 ibid :

In .case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the good.s iri a warehouse or in storage whether in a factory,..or~-in...a
«var»ssos# ZN
(a) ««#efa ate njar it fafaarsr affwr ir 3rtr ea%e@4j;z)

' , .• • "' -. .• .· °l'o..· " ' ~- • • ·' - • r - \ t 1,' : ,-J'; • I ., ; ~ J f
sgraa genn faz#rsir rasatfra ar rar fntfaa2 ' }if

. ' . . ·-.. ./.-·' ·,;,· '•. ·,:··· ' /
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In case of rebate .of·du,ty of excise on goods exported to any country or territory
outside India of on excisc).ble:'.material used in the manufacture of the goods which are
exported t6 any country bt_te'rritory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3fTTl+r . '3 ,41 c{ii cfi1" -d «qaa gr«ea h@ratc stst #fer 47+2 sitta2r st <a
mu u fart a gar@a rgn, sf rT -crrfur atart arafa f@fRa (i 2) 1998
arr 109 arrRnz ·g gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a##tr sgraa ea (rftc) fr1aft, 2001 afr 9 ? siaf« faff&e qua ien zz-8t
-sr@'llT i, #fa zgr 4fa a2 faRaia Rimt +far-srr vi sfa arr cfi1" err-err
4fat rr 3a sear fan stat atfgl sh arr ratmr gr gflf a ziafa nT 35-z
Rmmf fr a rar aha ehTrtan-6 arr Rt 1fa l tRfa

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 !'within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@sa smear #tr azt iar za qaar sq ataagtat 200/- tr rat ft
srgsit saztia ,:_m grrd star gt err 1000 / - cfi1" 'Cfil'ff~ cfi1"~I

The· revision :application shall be accompanied by a fee of Rs.200 /- where the
amount inyolv~d i~ R..upees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

tarta, he&a.3gt<gearvara aft nnf@awa#fa aft:
Appeal to ,Custom:, Excise, & .Service Tax Appellate Tribunal.

(1) ~ ?,91c.ri'9Jc,cfi~ , 1944 cfi1" mu 35-cTT/35-~t~:-
Unde:i;- Section 351;3 / 35E of CEA, 1944 an appeal lies to :-

(2) afa qRb aarg gar a zratar #t fa, aftak t far gra, 4it
sgl« geav ara a@flrznf@ear (fez) Rt 4per 2fir ffa, srzarala ii 2na mat,
agut mg,aar, f@zaarr,zmrarar-3800041

'"}.... ' . ~ . . . ' •· .

To the west regiopal bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTA'if_~t··-.-~2ndpoor,~ _ Bahuh1ali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appe_als other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed· under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied·· against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is· upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the_ pLace where the bench of any nominate.public sector bank of the
place where the bench of the Tribunal is situated~')_,.,':. -~t:,-~

- ;·· , . -- .. --- --- 1 ;~tc: ~:~.- ~\--:l !
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(3) R zr,srkrin& qr?gitmer @tar ? at r@la4 sitar a fuf mr @Tarasrfa
m ii" fcnm ~ ~ s« as # 2ta a sft fen" fu-m i:rtr ffi ii" aa a fr rnfaf sf@Rrr

~~ci?r:."0:nsft qr a#4hiaar Rt u4 3aaafl star2
In case iof the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribu.nal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each.

(4) r414104 ~ · arr'~ 1970 rr «itfea 47 {aft -1 eh siafa faiRa fag gar st
smear rps?gr zrznf@fa f6far nTf@2rat zkra para Rsr va 7Rau s 6.50 ht a 1rat4a
gemReszmrgtr afag

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority sliall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st ii@la uai t fiataar fart Rt al sft ant naff fan star ? itf
sea, #tasqrt green qiata z407a +rnf@2aw (affaf@en) fr, 1982 ffga

Attention in invited to the rules covering these and other related matter contended in
the Customs; Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr gr«ea, ah4hr aqraa grcmuat cft &ft 4 r~ (m-Rc) "cfcnm 3fcftm ~~
rt cficlo>-lfli~, (Demand) 1J;ci' ~ (Penalty) 9iT 10% ¥ '5l1TTmar sfatf ?t gaif, srf@2aarf '5l1TT

10~~ti (Sect10n 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hi#z5gra zeasf areaa siaf, gnf@agt a#frRt ir (Duty Demanded) l
.. . " ··•'·· .•...· .. •. .. .

_,: ·(.lL~·(Set;:tion) 11D~~ f.tmftcr-nfu;
(2) fr +car@z #fezftur;
(3)re#feeirifr 6aer?af

For an appeal to be· filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appell1?-te - Commissioner would have to be pre-deposited, provided
that the pr:e-depo~it amount shall not exceed Rs.10 Crores. It may be noted that the
pre-depo~it is a rp.and~tory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994) ..

:::; r..·-:

Un,de:i::.Ceptral. Excise and Service Tax, "Duty demanded" shall include:. ' . . . . ., . : .: . -· .. ·~
, ',

(ij .:~aunt determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) _. _amount payable under Rule 6 of the Cenvat Credit Rules.

••• --•--•- •• •• ••. I ' , •

!6 l (i) zr sr?gr aufat qf2aw h arr szt gees rzrar ea at auz fa(Ra zt at BT<f fcnQ: ifQ;

gen a# 10% parr sit sgthaa av fa c! I R4a gt aa area10% ratT# \llT~~I

In view of· above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty .demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is- in dispute."

'·
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F.No. GAPPL/COM/STP/4481/2023-Appeal

ORDER-EN-APPEAL

The present appeal has been filed by M/s. Rameshkumar Chogaji Modi, 10

Jadeshwarpark, Mahadevnagar Tekar, Vastral, Ahmedabad - 382415, (hereinafter

referred to as "the appellant") against Order-in-Original No. 51/AC/Div

I/HKB/2023-24 dated 21.04.2023 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Central GST, Division I, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. BIMPK9958A. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that the

appellant had earned an income· of Rs. 11,32,589/- during the FY 2015-16, which

was reflected under the heads "Sales / Gross Receipts from Services (Value from

ITR)" filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax Registration nor paid the applicable

service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice and demanding

Service Tax amounting to Rs. 1,64,225/- for the period FY 2015-16, under proviso

to Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed

recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77(1) and Section 78 ofthe Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order

by the adjudicating authority wherein the demand of Service Tax amounting to Rs.

1,64,225/-was confirmed under proviso to Sub-Section ( 1) of Section 73 of the

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994

for the period from FY 2015-16. Further (i) Penalty of Rs. 1,64,225/- was also

imposed on the appellant under Section 78 of the Finance ,;\-,et,-;J,99~-;_--..and (ii)

Penalty of Rs. 10,000/- was imposed on the appellant uders&s#7hap%?}r de7 - -1
Finance Ac, 1994. lei] , }

~
ft 'b\. -f•~ /.•~ ,-'j .
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F.No. GAPPL/COM/STP/4481/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following grounds:

► Appellant is doing the business of "Manufacturing "of Temple, Statues,

Sculpture from Marable and supply to various individual /trust/temples etc.

}> Manufacturing flow chart for a marble temple, statues and sculpture involves

several steps. While the specific process may vary depending on the design,

size, and intricacy ofthe temple and sculpture.

► The activity undertaken by appellant is to purchase marble and made a

temple, statues, sculpture as per requirement of the buyers, it is not cover
under service tax.

}> As per section 2(f) of Central Excise Act, 1944 which is relevant defines

manufacture as including any process incidental or ancillary to the

completion of the manufactured product.

}> As per above provision of service, it is very much clear that, liability to pay

service tax has not been raised on, so there is no question ofnon-payment of
Service Tax by an individual

► Accordingly, the income earned by appellant in the year 2015-16 is not
taxable under service tax.

4. The appellant were given opportunities for Personal Hearing on 24.01.2024.

Shri Prakash Nandola, Charted Accountant, appeared on behalf of the appellant for

personal hearing. He stated that client manufactures marble statues, temples and

idols. By mistake, local tax practitioner has selected sale of service instead of sale

of goods. Marble statues/idols are exempt in Vat. Since the client is not providing

any service, service tax is not applicable. Sample bills of purchase of marble are

attached in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record.

The issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of Service Tax against the

appellant along with interest and penalty, in the facts and circumstance of the case,

is legal and proper or otherwise. The demand pertains to the period201516.

tEs'. •( 2 fie.
i4 -• j,:j} '«...' s7/.· ·';. ·-·•·· /

r '
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F.No. GAPPL/COM/STP/4481/2023-Appeal

6. Further, it is observed that the main contentions of the appellant are that they

are doing the business of "Manufacturing "of Temple, Statues, Sculpture from

Marble and supply to various individual /trust/temple etc. the activity undertaken

by appellant is to purchase marble and made a temple, statues, sculpture as per

requirement of the buyers, it is not cover under service tax.

7. I find that the appellant stated that they are engaged in Manufacturing "of

Temple, Statues, and Sculpture from Marble, for which they had submitted sample

sales invoice issued to their client and ITR return for the F.Y. 2015-16. On

verification of the said documents, I find that the invoice submitted show the purchase

ofmarble. Further also vouchers have seen where supply of religious statues is seen.

Hence it is found that he is not in the business of service.

8. In view of above, it is clear from the document available on record that the

appellant is not liable to pay service tax. When there is no liability of Service Tax, the

question of interest and penalty also does not arise.

9. In view of the discussion above, the impugned order is set aside and the appeal
is allowed.

10.3r9la aaf arr a Rt a{ 3r4 a f@qr1 3qi#a at# a fan 5ra ? ]
The appeal filed by the appellant stands disposed of in above terms.

{k<Hfi'lfl~

(~'.t"'-11<)
37&81gr4(3141ea)
#4)1 f)gel, 3z#Tarar

6
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F.No. GAPPL/COM/STP/4481/2023-Appeal

By RPAD / SPEED POST

To,
M/s. Rameshkumar Chogaji Modi,
10-Jadeshwarpark, Mahadevnagar Tekar,
Vastral, Ahmedabad - 382415.

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Deputy/Assistant Commissioner, CGST, Division I, Ahmedabad

South
4) The Deputy/ Assistant Commissioner(RRA), CGST, Ahmedabad South
5) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on

Website,
~uardFile
7) PA file
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